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TAX 
 
Debt Limit Negotiations Continue 
 
Key Points: 

 Administration rejected calls for attaching 
spending cuts to debt limit increase 

 
The Obama Administration continued its call 
for a “clean” debt limit as Secretary of the 
Treasury Jacob Lew met with the Senate 
Finance Committee and reiterated that the 
Administration is not going to negotiate on 
raising the limit. Senate and House leadership 
staff are in talks with the White House 
regarding a budget package that would include 
raising the debt ceiling, but the probability of 
an agreement appears low. With the November 
3 debt limit deadline looming, the House 
passed the “Default Prevention Act” (H.R. 
692) to require the Department of the Treasury 
(Treasury) to only make payments on its debt 
and to the Social Security trust funds.   

 
Efforts to combine future spending cuts with a 
debt limit increase ran into trouble in the 
House late this week, with not enough 
Republicans supporting the bill. As a result, 
House Republicans are going back to the 
drawing broad to determine what can pass the 
House and be sent to the Senate. The Senate 
seems unlikely to be able to pass anything other 
than a clean debt limit increase, which they may 
send back the House. Note that the House 
needs to start the process by passing an 
increase first. 
 

This Week in Congress 

 House – The House passed the “Restoring Americans’ Healthcare Freedom 
Reconciliation Act” (H.R. 3762); the “SOAR Reauthorization Act” (H.R. 10); the 
“Default Prevention Act” (H.R. 692); and the “National Strategic and Critical 
Minerals Production Act of 2015 (H.R. 1937). 

 Senate – The Senate agreed to invoke cloture on the managers’ amendment to the 
“Cybersecurity Information Sharing Act of 2015” (S. 754). The Senate also 
completed the Rule 14 process to place on the “Export-Import Bank Reform and 
Reauthorization Act of 2015” (S. 2183) on the legislative calendar of business.  

 
Next Week in Congress 

 House – The House is expected to consider legislation to raise the U.S. debt limit; and 
the “Retail Investor Protection Act” (H.R. 1090). 

 Senate – The Senate will resume consideration of the “Cybersecurity Information 
Sharing Act of 2015” (S. 754). On October 27, the Senate will vote on pending 
amendments and final passage of the bill.  
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Raising the debt limit is an ongoing challenge 
for Republicans, and reportedly Speaker of the 
House John Boehner (R-OH) wants to resolve 
the issue before leaving office. The next 
deadline marks the first time during the Obama 
Administration Republicans will control of 
both the Senate and House during debt limit 
negotiations. The most recent debt limit 
increase occurred in February 2014 and only 28 
House Republicans voted in support of it. 
 
Ways and Means Agenda Remains Unclear 
As Ryan Declares As Speaker Candidate 
 
Key Points: 

 The Committee’s legislative agenda paused as 
Ryan is expected to be elected as the next 
Speaker of the House 

 
The House Ways and Means Committee 
continues to face an unclear path in light of 
Chairman Paul Ryan (R-WI) expected to be 
elected as the next Speaker of the House. 
Representatives Pat Tiberi (R-OH) and Kevin 
Brady (R-TX) are most likely the top 
candidates to replace Ryan as Chair of the 
Committee. With Ryan leaving the Committee, 
the legislative agenda could be delayed. The 
House Ways and Means Committee has been 
working on a number of issues including tax 
extenders, surface transportation funding, and 
Medicare reforms; all of which could be set 
aside for the time being if a new Chairman is 
needed.  The next chairman would also have to 
rebuild the Committee staff if Ryan were to 
bring his top aides with him. All of those 
impacts suggest some issues could get pushed 
into later in the year. 
 
IRS Plans To Release Rules on Anti-
Inversion Rules By End of 2015 
 
Key Points: 

 The IRS noticed the intent to act on inversions 
in September 2014, but has not yet issued 
actual proposed regulations or binding action 

 
The Internal Revenue Service (IRS) said that 
releasing guidance on its anti-inversion notice 
remains a top priority before the end of 2015. 
The IRS issued Notice 2014-52 in September 
2014 to outline rules to stop companies from 
inverting, and arguably that paused some 
transactions, though acquisitions have occurred 
since then and other wrinkles have been raised 
in the anti-inversion plan.  It remains less clear 
if the announced intent to act is merely 
restating the intent of actually new resolve to 
act. 
 
Transportation Bill Passes Out Of 
Committee Without Offsets 
 
Key Points: 

 Highway multi-year reauthorization bill is 
expected to be funded prior to floor 
consideration 

 
The House Transportation and Infrastructure 
Committee favorably reported a $325 billion, 
six-year surface transportation reauthorization 
bill with the current authorization expiring on 

Upcoming Dates 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
November 3: Treasury’s projection of 
when “extraordinary measures” will be 
exhausted and the debt limit will need 
to be increased 
November: CBO’s estimate of when 
the debt limit will need to be raised 
December 11: The short-term FY 2016 
CR expires 
March 31, 2016:  FAA extension expires  
 

 

 

 

 

 
 
 

 

http://www.williamsandjensen.com/
https://www.irs.gov/irb/2014-42_IRB/ar07.html


Williams & Jensen – Washington Update October 23, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 3 of 24 

October 29. The House surface transportation 
reauthorization is not expected to come to the 
floor until it has offsets, although 
Transportation and Infrastructure Chairman 
Bill Shuster (R-PA) said the House Ways and 
Means Committee could identify funding for 
the legislation as early as next week. The 
legislation is expected to include offsets similar 
to the Senate’s transportation bill, which has at 
least three years’ worth of pay-fors, though the 
Senate offsets are mostly non-tax and so the 
House may come up with other offsets as a 
placeholder. Lawmakers are also working on a 
short-term extension as it is possible that 
funding for the bill may not be determined 
before the October 29 expiration.   
 
Upcoming Hearings 
 
October 27 
IRS Report Assessment: The Senate Finance 
Committee will hold a hearing to examine the 
IRS response to a previously issued Finance 
Committee report and its recommendations. 
IRS Commissioner John Koskinen will testify.  
 
October 28 
Budget Issues: The House Budget Committee 
will hold a hearing entitled “Restoring the Trust 
for America’s Most Vulnerable.”  
 
October 29 
Welfare and Poverty Issues: The Senate 
Finance Committee has scheduled a hearing on 
“Welfare and Poverty in America.” Witnesses 
include representatives from the Urban 
Institute and the Utah Department of 
Workforce Services.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
  
 

FINANCIAL SERVICES 
 
House Small Business Committee Holds 
Hearing on the EMV Deadline 
 
Key Points: 

 Retail merchant witnesses raised concerns with 
the cost of EMV adoption and expressed 
support for the use of PIN numbers as a 
verification method. 

 Chairman Chabot (R-OH) emphasized he is 
not taking sides on the EMV transition issue. 

 
On October 21, the House Small Business 
Committee held a hearing entitled “The EMV 
Deadline and What it Means for Small 
Businesses: Part II.” The hearing focused on 
the challenges and implications of EMV 
adoption to small businesses. The Committee 
held a hearing on October 7 to receive 
testimony from financial services providers. 
Chairman Steve Chabot (R-OH) in a statement 
suggested that some progress has been made 
on EMV implementation, but still only a small 
portion of the small business community has 
adopted EMV technology. He stated that one 
justification for the EMV shift is added 
security. He emphasized that new technologies 
hold great promise, but there are no silver 
bullets. He said the Committee supports 
innovation in the electronic payments space 
and encourages small businesses to look at new 
security as opportunity for better customer 
service. Chabot stressed that the EMV 
transition is being driven by the private sector, 
not a government mandate, while 
acknowledging there has been pushback from 
all sides on this issue. He emphasized that the 
Committee is “not here to take sides” in its 
hearings on the EMV transition. 
 
Ranking Member Nydia Velazquez (D-NY) 
stated that the U.S. has 25 percent of the 
world’s credit card use, but 50 percent of the 
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world’s credit card fraud. She said EMV cards 
offer significantly greater security than swipe 
cards. Velazquez said EMV has great promise 
for reducing fraud, as has been shown 
internationally. She expressed concern with the 
implementation challenges for small businesses. 
She said businesses have raised concerns about 
the cost of EMV card readers, but noted that 
Square offers readers for as little as $50. She 
said many small businesses are unaware of the 
liability shift and stressed the need to educate 
them.  
 
Lipert Gallery Owner Keith Lipert (testifying 
on behalf of the National Retail Federation), 
The Hub Convenience Stores Managing 
Director Jared Scheeler (testifying on behalf of 
National Association of Convenience Stores), 
Potash markets CEO Art Potash (testifying on 
behalf of the Food Marketing Institute) and 
U.S. Public Interest Research Group Consumer 
Program Director and Senior Fellow Ed 
Mierzwinski raised concerns with EMV 
implementation. They expressed concern with 
the cost of EMV adoption, with Scheeler 
stating that it cost him an average of $44,000 
per store to implement EMV technology. The 
witnesses also expressed a preference for the 
use of PIN numbers over signatures as a 
verification method. Mierzwinski suggested 
that Visa and Mastercard are attempting to 
drive transactions to their higher-cost signature 
platforms. 
 
House Financial Services Committee 
Holds Housing Hearings  
Key Points: 

 Multiple Republican Committee Members 
expressed support for the Moving to Work 
program, which exempts local housing 
authorities from the National Housing Act of 
1934. 

 A bipartisan group of Committee Members 
expressed support for the Housing Opportunity 
Through Modernization Act. 

 
This week the House Financial Services 
Committee held a pair of hearings on the state 
of the housing market. Chairman Jeb 
Hensarling (R-TX) noted that the Committee 
would be holding a series of hearing on “The 
Future of Housing in America.” 
 
On October 22, the House Financial Services 
Committee held a hearing on “The Future of 
Housing in America: 50 Years of HUD and its 
impact on Federal Housing Policy.”  Chairman 
Jeb Hensarling (R-TX) in a statement said the 
Department of Housing and Urban 
Development (HUD) has achieved good in its 
history, but it has failed to meet the goal of 
President Lyndon Baines Johnson of helping to 
eliminate poverty. He stressed the need to 
avoid a system of perpetual government 
dependency. He suggested that programs 
should be focused on helping people obtain 
self-sufficiency, rather than making poverty 
more tolerable. He stated that government 
policies have increased housing prices by 30 
percent by some estimates. Ranking Member 
Maxine Waters (D-CA) disputed claims that 
HUD is ineffective. She suggested that HUD is 
needed now more than ever. She expressed 
support for HUD’s Neighborhood 
Stabilization Program. She said HUD’s work 
has been undermined by cuts to their 
programs.  
 
The hearing focused largely on the Moving to 
Work (MTW) program which exempts certain 
local housing authorities from the National 
Housing Act of 1934. Hensarling and 
Representatives Scott Garrett (R-NJ), Randy 
Neugebauer (R-TX), Ed Royce (R-CA), Mia 
Love (R-UT) and Andy Barr (R-KY) expressed 
support for Moving to Work (MTW), 

http://www.williamsandjensen.com/
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suggesting that it provides local housing 
authorities with additional flexibility to deal 
with housing issues in their jurisdiction. Barr 
and Representative Michael Fitzpatrick (R-PA) 
expressed support for imposing work 
requirements for individuals living in public 
housing. Waters said there is a lack of data on 
what Moving to Work has accomplished. 
Representative Emanuel Cleaver (D-MO) said 
MTW is a deregulatory program and that while 
MTW can be workable, he expressed concern 
that MTW takes money away from Section 8 
voucher programs and moves it elsewhere. 
Squire Patton Boggs Office Counsel Orlando 
Cabrera said MTW does not move Section 8 
money, but rather removes the division 
between Section 8 and Section 9 to allow 
fungibility. 
 
On October 21, the House Financial Services 
Committee’s Housing and Insurance 
Subcommittee held a hearing focused on 
“Federal Housing Reforms that Create 
Housing Opportunity.” The hearing focused 
on the “Housing Opportunity Through 
Modernization Act” (H.R. 3700), introduced by 
Subcommittee Chairman Blaine Luetkemeyer 
(R-MO). Luetkemeyer suggested that H.R. 
3700 includes non-controversial provisions to 
ease regulatory burdens. He stated the bill will 
not “change the world” but it is a first step in a 
long journey to reforming the housing system. 
He stated it represents the opportunity to show 
that Congress can work together with a diverse 
group of stakeholders to make change. Cleaver 
expressed support for H.R. 3700, although he 
noted some questions remain on the bill. 
However, he expressed hope they can move 
the bill forward work out differences.  
 
Democrats Express Opposition to Dodd-
Frank Act Roll Back Through the 
Appropriations Process 
 

Key Points: 

 Senator Sherrod Brown (D-OH) and 
Representative Maxine Waters (D-CA) sent 
a letter to House and Senate leadership urging 
them to not include appropriations riders that 
would “roll back” provisions of the Dodd-
Frank Act. 

 
On October 22, Senate Banking Committee 
Ranking Member Sherrod Brown (D-OH) and 
House Financial Services Committee Ranking 
Member Maxine Waters (D-CA) sent a letter to 
House and Senate leaders urging them not to 
include any appropriations policy riders which 
would “roll back the protections” of the Dodd-
Frank Act (DFA). In particular, they expressed 
concern about riders that are “designed to 
repeal, undermine, or delay” DFA reforms. 
The letter called on leadership to pass clean 
legislation to fund the government through 
December 11, 2015. 
 
The letter noted that Senate Banking 
Committee Chairman Richard Shelby (R-AL) 
included his bill, the Financial Regulatory 
Improvement Act (S. 1484), which was 
approved by the Banking Committee along 
party lines, to the Fiscal Year 2016 Financial 
Services and General Government (FY16 
FSGG) Appropriations bill. S. 1484 included a 
number of reforms to the DFA, such as raising 
the asset threshold for banks to be designated 
as systemically important financial institutions 
(SIFIs) from $50 billion to $500 billion. The 
letter notes that similar provisions were also 
included in the House FY2016 FSGG 
Appropriations bill. 
 
House Financial Services Panel Examines 
Legislative Proposals to Ease Regulatory 
Burdens 
 
Key Points: 

http://www.williamsandjensen.com/
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 The House Financial Service’s Subcommittee 
on Financial Institutions and Consumer 
Credit held a hearing to discuss seven bills 
aimed at reducing burdens, including bills 
related to loan originator requirements, the 
Liquidity Coverage Ratio as it applies to 
municipal securities, the NCUA budget, the 
Federal Home Loan Bank system, FSOC 
reforms, tailoring regulations, and capital 
requirements for small banks..  

 
On October 21, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a 
legislative hearing entitled, “Examining 
Legislative Proposals to Reduce Regulatory 
Burdens on Main Street Job Creators.”  The 
hearing focused on legislation related to 
municipal bonds being included in the Liquidity 
Coverage Ratio rule, transparency over the 
budget of the National Credit Union 
Association (NCUA) and the Financial Stability 
Oversight Council (FSOC); and reducing 
burdens on small and community banks. 
Chairman Randy Neugebauer (R-TX) noted 
this hearing is a continuation of the 
Subcommittee’s focus on legislation intended 
to provide regulatory relief, adding that the 
Subcommittee has seen examples and heard 
testimony about how regulation creates 
impediments to job creation, causes 
consolidation of community financial 
institutions, and decreases choices for 
consumers. Ranking Member William Lacy 
Clay (D-MO) stated finding common ground 
on regulatory relief has been partially 
successful, but he cautioned against proposals 
that have failed to garner bipartisan support, 
such as H.R. 2896 (the “TAILOR Act”) and 
H.R. 2287 (The “National Credit Union 
Administration Budget Transparency Act”). 
 
The following bills were the focus of the 
legislative hearing:  

 H.R. 2121 (Representative Steve Stivers 
(R-OH)), the “SAFE Transitional 
Licensing Act of 2015”, which would 
provide a temporary license for loan 
originators transitioning between 
employers. 

 H.R. 2209 (Representative Luke Messer 
(R-IN)), which would require the 
Federal banking regulators to  treat 
certain municipal bonds be considered 
level 2A liquid assets under the 
Liquidity Coverage Rule (LCR).  

 H.R. 2287 (Representative Mick 
Mulvaney (R-SC)), the “National Credit 
Union Administration Budget 
Transparency Act”, which would 
require the NCUA to hold public 
hearings and receive comments from 
the public on its budget.  

 H.R. 2473 (Representative William Lacy 
Clay (D-MO)), the “Preserving Capital 
Access and Mortgage Liquidity Act of 
2015”, which would include credit 
unions as community financial 
institutions under the Federal Home 
Loan Bank Act. 

 H.R. 2896 (Representative Scott Tipton 
(R-CO)), the “TAILOR Act”, which 
would require the Federal financial 
institutions regulatory agencies to take 
risk profiles and business models of 
institutions into account when taking 
regulatory actions. 

 H.R. 2987 (Representative Greg Meeks 
(D-NY)), the “Community Bank 
Capital Clarification Act”, which would 
clarify the treatment of certain debt and 
equity instruments of smaller 
institutions for purposes of capital 
requirements.  

 H.R. 3340 (Representative Tom 
Emmer (R-MN)), the “Financial 
Stability Oversight Council Reform 
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Act”, which would place the FSOC and 
the Office of Financial Research (OFR) 
under the regular appropriations 
process, provide for certain quarterly 
reporting, public notice and comment 
requirements for the OFR. 

 
FDIC Approves Final Rule on Margin and 
Capital Requirements for Covered Swaps  
 
Key Points: 

 The FDIC Board of Directors approved a 
Final Rule to establish margin and capital 
requirements for covered swaps and an Interim 
Final Rule to exempt commercial end users 
and small banks. 

 The Board received an update on the Deposit 
Insurance Fund (DIF) and approved a 
memorandum and resolution implementing the 
Dodd-Frank Act (DFA) plan to increase the 
reserve ratio from 1.15 to 1.35 percent.  

 
On October 22, the Federal Deposit Insurance 
Corporation (FDIC) Board at its open meeting 
voted unanimously to approve a notice of final 
rulemaking to establish margin and capital 
requirements for covered swap entities and an 
interim final rule to exempt commercial end 
users and small banks (Item 1); an update of 
projected Deposit Insurance Fund (DIF) 
losses, income, and reserve ratios for the 
Restoration Plan; (Item 2); and a memorandum 
and resolution re: implementing the Dodd-
Frank Act (DFA) requirement to increase the 
reserve ratio from 1.15 percent to 1.35 percent. 
 
FDIC Chairman Martin Gruenberg explained 
that the Final Rule, issued jointly with the 
Office of the Comptroller of the Currency 
(OCC), the Federal Reserve, the Farm Credit 
Administration, and the Federal Housing 
Finance Agency (FHFA) is consistent with the 
international framework approved by the Basel 
Committee and the International Organization 

of Securities Commissioner (IOSCO) in 
September 2013. The Final Rule “establishes 
minimum margin requirements for the swaps 
of an insured depository institution or other 
entity that: (1)  is supervised by one of the 
agencies; (2) and is registered with the CFTC as 
a swap dealer or major swap participant, or 
with the SEC as a security-based swap dealer of 
major security-based swap participant.” In 
addition, the Board approved an Interim Final 
Rule which would exempt certain commercial 
end users and small financial institutions from 
the margin and capital requirements if they use 
those swaps for hedging purposes.   
 
During the meeting the Board received an 
update on the status of the DIF. Under the 
Dodd-Frank Act the FDIC is required to 
increase the reserve ratio of the DIF from 1.15 
percent to 1.35 percent by 2020. The Board 
approved a Notice of Proposed Rulemaking on 
the implementation of the plan to increase the 
reserve ratio. FDIC Staff noted the proposal 
has three parts: (1) large banks would pay 
quarterly surcharges in addition to their regular 
risk-based assessment once the reserve ratio 
reaches 1.15 percent; (2) if the reserve ratio has 
not reached 1.35 percent by the end of 2018, a 
shortfall assessment would be imposed on large 
banks to close the gap; and (3) small banks 
would receive credits to offset the portion of 
their assessment that helped raised the reserve 
ratio from 1.15 percent to 1.35 percent. 
According to FDIC staff the DIF is expected 
to reach 1.15 by the first quarter of 2016 but 
could reach that level by as early as the fourth 
quarter of 2015. 
 
CFTC Chairman Massad Speaks on High 
Frequency Trading 
 
Key Points: 

 CFTC Chairman Timothy Massad suggested 
that the Commission will consideration 

http://www.williamsandjensen.com/
https://www.fdic.gov/news/board/2015/2015-10-22_notice.html
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_a_fr_final-rule.pdf
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_a_fr_final-rule.pdf
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_a_fr_interim-final-rule.pdf
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_b_mem.pdf
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_c_mem.pdf
https://www.fdic.gov/news/board/2015/2015-10-22_notice_dis_c_fr.pdf
https://www.fdic.gov/news/news/speeches/spoct2215a.html


Williams & Jensen – Washington Update October 23, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 8 of 24 

additional proposals related to algorithmic 
trading. 
 

On October 22, Commodity Futures Trading 
Commission (CFTC) Chairman Timothy 
Massad delivered keynote remarks at the Risk 
USA Conference. He noted that earlier this 
week the CFTC, SEC, Federal Reserve Board, 
New York Federal Reserve, and the Treasury 
Department jointly sponsored a conference to 
consider the evolution of the Treasury market, 
including the role that automated trading plays. 
In his speech on October 21 before the joint 
conference, Massad indicated that CFTC staff 
measured the frequency of “flash” event in 
Treasury futures, corn, gold, WTI crude oil, E-
mini S&P and EuroFX contracts. In defining a 
flash event as one in which the price moves at 
least 200 basis points in an hour and returning 
to within 75 basis points of that price within 
the same hour, he said that there were 35 such 
events in the WTI crude oil contract in this 
year alone.  
 
In his October 22 speech, Massad stated that 
the CFTC has already adopted a number of 
measures to address concerns associated with 
automated trading, as have the exchanges. He 
noted that these measures include certain risk-
based limits, and requirements to automatically 
screen orders for compliance with such limits.  
 
Massad stated that despite these new measures 
he remains concerned about how to minimize 
the potential for disruptions and other 
operational problems that may arise due to 
malfunctioning algorithms, inadequate testing 
of algorithms, errors and similar problems.   
 
Massad suggested that the CFTC will consider 
additional proposals, which will include 
requirements for pre-trade risk controls and 
other measures with respect to automated 
trading, noting that these will apply regardless 

of whether the automated trading is high- or 
low-frequency.  He emphasized that the 
Commission will not attempt to define high-
frequency trading specifically. He said expects 
that the Commission will propose controls at 
the exchange level, and also at the clearing 
member and trading firm level. 
 
Massad suggested that the CFTC’s proposals 
for risk controls will be largely consistent with 
the best practices followed by many firms 
already, and they will build upon what the 
exchanges have already done. He stated that 
while the CFTC may propose the types of 
controls necessary, they will not prescribe the 
parameters or limits of such controls. 
 
Massad noted that the CFTC is also looking at 
proposing requirements pertaining to the 
design, testing and supervision of automated 
trading systems, as well as measures such as 
“kill switches,” which facilitate emergency 
intervention in the case of malfunctioning 
algorithms. He explained that the CFTC is also 
examining whether to require registration for 
proprietary firms not already registered with the 
CFTC who access the market directly and who 
also use automated trading. 
 
Upcoming Hearings and Events 
 
October 27 
Equity Market Structure: The Securities and 
Exchange Commission (SEC) Equity Market 
Structure Advisory Committee (EMSAC) will 
hold its second meeting to focus on Rule 610, 
the regulatory structure of exchanges and other 
trading venues, and recent market volatility. 
 
October 28 
Rural Banking: The Senate Banking 
Committee’s Subcommittee on Financial 
Institutions and Consumer Protection 
Subcommittee will hold a hearing entitled “The 

http://www.williamsandjensen.com/
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State of Rural Banking: Challenges and 
Consequences.” The scheduled witnesses for 
the hearing include: Terry Foster, Executive 
Vice President and CEO, MCS Bank; Roger 
Porch, Vice President, First National Bank; 
Carrie Wood, President and CEO, Timberland 
Federal Credit Union; and Sarah Edelman, 
Director of Housing Policy, Center for 
American Progress. 
 
Retirement Plans: The Senate Health, 
Education, Labor and Pensions Committee’s 
Subcommittee on Primary Health and 
Retirement Security will hold a hearing to 
discuss retirement plan options for small 
businesses.  
 
October 30 
FDIC Advisory Committee on Economic 
Inclusion: The Federal Deposit Insurance 
Corporation (FDIC) will hold a meeting of its 
Advisory Committee on Economic Inclusion 
(ComE-IN).  
 
November 2 
CFTC Market Risk Advisory Committee: 
The Commodity Futures Trading Commission 
(CFTC) will hold a meeting of its Market Risk 
Advisory Committee (MRAC) to discuss the 
Central Counterparty (CCP) Risk Management 
Subcommittee’s “recommendations to the 
MRAC regarding how the CCP default plans 
that were presented at the April 2, 2015 MRAC 
meeting can better reflect market conditions in 
the case of the default of a significant clearing 
member.” 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
 
 

ENERGY AND ENVIRONMENT 
 
Hearing Examines Legal Aspects of the 
Clean Power Rule 
 
Key Points: 

 The House Energy and Power Subcommittee 
heard from the West Virginia Attorney 
General and other legal experts on the EPA’s 
Clean Power Plan.  

 The hearing was held the day before formal 
publication of the rule, which is expected to 
trigger a number of lawsuits challenging the 
regulations limiting greenhouse gas emissions 
from existing power plants.   

 
On October 22, the House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee held a hearing on the 
Environmental Protection Agency’s (EPA) 
regulations cutting greenhouse gas (GHG) 
emissions from power plants. 
 
The Obama Administration announced the 
final version of the “Carbon Pollution 
Emission Guidelines for Existing Stationary 
Sources: Electric Utility Generating Units” 
regulations, also known as the Clean Power 
Plan on August 3.  At the same time the 
Administration also issued the final New 
Source Performance Standards (NSPS) for new 
power plants and the proposed Federal 
Implementation Plan (FIP) for states that do 
not comply with the Clean Power Plan 
requirements. These actions culminated years 
of work by the Administration on what will 
likely be its most far-reaching policies 
addressing climate change. The final Clean 
Power Plan rule directs states to take actions 
reducing GHG emissions from existing power 
plants by 32 percent below 2005 levels by 2030. 
States must submit their emissions reduction 
plans to the EPA by September 6, 2016, or 
request an extension.   

http://www.williamsandjensen.com/
mailto:jgoswald@wms-jen.com
https://energycommerce.house.gov/hearing/epa%E2%80%99s-co2-regulations-new-and-existing-power-plants-legal-perspectives
http://www.epa.gov/airquality/cpp/cpp-final-rule.pdf
http://www.epa.gov/airquality/cpp/cpp-final-rule.pdf
http://www.epa.gov/airquality/cpp/cps-final-rule.pdf
http://www.epa.gov/airquality/cpp/cps-final-rule.pdf
http://www.epa.gov/airquality/cpp/cpp-proposed-federal-plan.pdf
http://www.epa.gov/airquality/cpp/cpp-proposed-federal-plan.pdf
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On October 23, the EPA published the Clean 
Power Plan in the Federal Register. This action 
opens the door to an expected array of lawsuits 
challenging the regulations.    
 
In his statement opening Thursday’s hearing, 
Subcommittee Chairman Ed Whitfield (R-KY) 
declared that there is nothing in the Clean Air 
Act that authorizes EPA’s actions, expressing 
his belief that the FIPs will be similar to cap-
and-trade policies that have been repeatedly 
rejected by Congress. He pointed out that 
many see the regulations as “an executive 
power grab” that diminishes the role of both 
the legislative branch and the states. 
 
Full Committee Ranking Member Frank 
Pallone Jr. (D-NJ) emphasized the urgent 
nature of climate change in his opening 
statement. He said that the Clean Power Plan 
provides a roadmap to cleaner air that he called 
“modest and reasonable.”   
 
In his testimony, West Virginia Attorney 
General Elbert Lin asserted that EPA has 
exceeded its authority under Section 111(d) of 
the Clean Air Act by favoring one form of 
electric generation over another, and forcing 
states to completely alter their energy 
portfolios. He claimed EPA’s goal is to move 
states toward a cap-and-trade regime. Lin 
contended that “the plain language of Section 
111(d) does not authorize the Clean Power 
Plan, and therefore the entire rule is illegal.” He 
argued that EPA’s claim that Section 111(d) 
permits the agency to reorganize the nation’s 
energy economy on a state-by-state basis must 
be rejected because it violates the Tenth 
Amendment of the Constitution. Lin said the 
Section 111(d) rule is unlawful because it 
specifically picks winners and losers. 
 
  

Upcoming Hearings and Events 
 
October 27 
Stream Protection Rule: The Senate Energy 
and Natural Resources Committee will hold a 
hearing on “the development and potential 
implementation of the Office of Surface 
Mining, Reclamation, and Enforcement’s 
proposed Stream Protection Rule.” 
 
October 28 
Low-Level Radioactive Waste: The House 
Energy and Commerce Committee’s 
Environment and the Economy Subcommittee 
will hold a hearing titled “Update on Low-
Level Radioactive Waste Disposal Issues”.   
 
Land and Water Legislation: The House 
Natural Resources Committee’s Subcommittee 
on Water, Power and Oceans will hold a 
hearing on: (1) the “Arbuckle Project 
Maintenance Complex and District Office 

Overview of Upcoming Key Energy and 
Environment Dates:   
     
November 17, 2015: Deadline for 
submission of public comments on the 
EPA’s Notice of Proposed Rulemaking on 
“Oil and Natural Gas Sector: Emission 
Standards for New and Modified Sources”.    
November 30, 2015: Target date for release 
of the final Renewable Fuel Standard rule 
for blending of ethanol into the U.S. 
transportation fuels supply for 2014-2016.   
November 30, 2015: International climate 
change talks convene in Paris.   
January 8, 2016: Deadline for submission 
of public comments on the Pipeline and 
Hazardous Materials Administration’s 
Notice of Proposed Rulemaking on 
“Pipeline Safety: Safety of Hazardous 
Liquid Pipelines.” 

 
 

 

 

 

 
 
 

http://www.williamsandjensen.com/
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/114/Hearings/EP/20151022/HHRG-114-IF03-MState-W000413-20151022.pdf
https://democrats-energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/Opening-Statement-FP-EP-CO2-Regulations-Legal-Perspectives.pdf
https://democrats-energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/Opening-Statement-FP-EP-CO2-Regulations-Legal-Perspectives.pdf
http://docs.house.gov/meetings/IF/IF03/20151022/104065/HHRG-114-IF03-Wstate-LinE-20151022.pdf
http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=982dcc04-a80a-4055-8e87-a59cef3bac83
http://energycommerce.house.gov/hearing/update-low-level-radioactive-waste-disposal-issues
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Conveyance Act of 2015” (H.R. 1219); (2) 
legislation “to amend the San Luis Rey Indian 
Water Rights Settlement Act to clarify certain 
settlement terms” (H.R. 1296); and (3) the  
“Assuring Private Property Rights Over Vast 
Access to Land (APPROVAL) Act” (H.R. 
3062).   
 
Recreational Lands Legislation: The House 
Natural Resources Committee’s Federal Lands 
Subcommittee will hold a hearing on draft 
legislation titled the “Federal Lands Recreation 
Enhancement Modernization Act of 2015”.   
 
October 29 
Clean Power Plan: The House Science 
Committee’s Environment Subcommittee and 
Oversight Subcommittee will hold a joint 
hearing titled “Examining the Costs and 
Challenges of EPA’s Power Plan.” 

  
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Marc Pitarresi contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
Obama Vetoes FY 2016 NDAA  
 
Key Points: 

 The President vetoes the annual defense 
authorization bill because, in part, it would 
allow for funding for defense programs above 
the spending cap 

 House Republicans will look to override the 
President’s veto on November 5 but when 
passing the bill, the House was 20 votes short 
of a veto-proof majority 

 
On October 27, President Barack Obama 
vetoed the FY 2016 National Defense 
Authorization Act (NDAA) (H.R. 1735) at a 

White House ceremony in which he made 
remarks. It has been reported that the House 
has scheduled a November 5 veto override 
vote, and at this point proponents would need 
to pick up about 20 votes to prevail as the 
House voted to agree to the conference report 
by a 270-156 vote (with 8 Members not 
voting.) There will likely be pressure on many 
of those who voted against the package to 
change their votes, but that House Democratic 
Leadership and the White House will likely be 
pressing Democrats not to switch their votes 
(unless of course it is a Democrat being pressed 
to switch a yes vote to sustain the veto.) In the 
Senate, the vote was 70-26, three more than 
necessary to override a veto, but when the 
NDAA passed, Senate Minority Leader Harry 
Reid (D-NV) claimed there would be a 
sufficient number of Democrats switching their 
votes to sustain a veto. Whether this will be 
true remains to be seen.  
 
At the veto signing ceremony, Obama said the 
NDAA “does a number of good things…[i]t 
makes sure that our military is funded…has 
some important provisions around reform for 
our military retirement system, which is 
necessary to make sure that it is stable and 
effective….[and] [i]t’s got some cybersecurity 
provisions that are necessary for an increasing 
threat.” Obama stated that “[u]nfortunately, it 
falls woefully short in three areas: 

 Number one, it keeps in place the 
sequester that is inadequate for us to 
properly fund our military in a stable, 
sustained way and allows all of our 
armed forces to plan properly.   

 Number two, unfortunately it prevents 
a wide range of reforms that are 
necessary for us to get our military 
modernized and able to deal with the 
many threats that are presenting 
themselves in the 21st century.   

http://www.williamsandjensen.com/
https://www.congress.gov/114/bills/hr1219/BILLS-114hr1219ih.xml
https://www.congress.gov/114/bills/hr1296/BILLS-114hr1296ih.xml
https://www.congress.gov/114/bills/hr3062/BILLS-114hr3062ih.xml
https://www.congress.gov/114/bills/hr3062/BILLS-114hr3062ih.xml
http://naturalresources.house.gov/calendar/eventsingle.aspx?EventID=399490
http://naturalresources.house.gov/calendar/eventsingle.aspx?EventID=399490
https://science.house.gov/legislation/hearings/subcommittee-environment-and-subcommittee-oversight-hearing-examining-costs-and
https://science.house.gov/legislation/hearings/subcommittee-environment-and-subcommittee-oversight-hearing-examining-costs-and
mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV
https://www.congress.gov/bill/114th-congress/house-bill/1735?q=%7B%22search%22%3A%5B%22%5C%22hr1735%5C%22%22%5D%7D&resultIndex=1
http://clerk.house.gov/evs/2015/roll532.xml
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 And the third thing is that this 
legislation specifically impeded our 
ability to close Guantanamo in a way 
that I have repeatedly argued is 
counterproductive to our efforts to 
defeat terrorism around the world. “ 

 
Obama also reiterated his call for increasing the 
discretionary spending cap for nondefense 
funding as part of a larger budget deal.  
 
In his veto message, Obama stated that “[w]hile 
there are provisions in this bill that I support, 
including the codification of key interrogation-
related reforms from Executive Order 13491 
and positive changes to the military retirement 
system, the bill would, among other things, 
constrain the ability of the Department of 
Defense (DOD) to conduct multi-year defense 
planning and align military capabilities and 
force structure with our national defense 
strategy, impede the closure of the detention 
facility at Guantanamo Bay, and prevent the 
implementation of essential defense reforms.” 
He stated that the NDAA “underfunds our 
military in the base budget, and instead relies 
on an irresponsible budget gimmick that has 
been criticized by members of both parties.” 
Obama stated that “[s]pecifically, the bill’s use 
of $38 billion in Overseas Contingency 
Operations funding -- which was meant to 
fund wars and is not subject to budget caps -- 
does not provide the stable, multi-year budget 
upon which sound defense planning depends.” 
He claimed that “[t]he decision reflected in this 
bill to circumvent rather than reverse 
sequestration further harms our national 
security by locking in unacceptable funding 
cuts for crucial national security activities 
carried out by non-defense agencies.” 
 
In a joint statement, Senate Armed Services 
Committee Chairman John McCain (R-AZ) 
and House Armed Services Committee 

Chairman Mac Thornberry (R-TX) claimed that 
“President Obama’s veto of the National 
Defense Authorization Act is not only 
unprecedented, but it is reckless, cynical, and 
downright dangerous.” They stated that 
“[n]ever before has an American President used 
the bill that provides pay and support to our 
troops and their families as political leverage 
for his domestic agenda.” McCain and 
Thornberry stated that “[t]he American people, 
and most importantly, the men and women in 
uniform deployed to fight in dangerous war 
zones around the world, expect more from 
their Commander-in-Chief.” 
 
McCain and Thornberry argued that “[t]he 
defense authorization bill authorizes exactly as 
much money as the President requested for 
national defense…[and] provides our troops 
the resources they need for complex missions, 
and delivers some of the most significant 
reforms to the Pentagon in more than 30 
years.” They added that the bill “makes 
important reforms that improve the benefits, 
management, and acquisition system in the 
Pentagon…[and] gives our service members 
new tools to battle ISIL and al Qaeda, and it 
provides the Ukrainians the lethal assistance 
they need to combat Russian aggression.” 
McCain and Thornberry stated that “[t]he 
House will hold an override vote on November 
5th…[and] [a]s we prepare for that vote, we 
will continue to urge our colleagues to do what 
the President did not — put the best interests 
of our troops and of our country’s security 
ahead of politics.” 
 
F-35 Hearing 
 
Key Points: 

 A House subcommittee examines the program 
as the fifth generation multirole fighter 
approaches IOC for a number of the services 
amidst setbacks and budgetary overruns 

http://www.williamsandjensen.com/
https://www.whitehouse.gov/the-press-office/2015/10/22/veto-message-hr-1735
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On October 21, the House Armed Services 
Committee’s Tactical Air and Land Forces 
Subcommittee held a hearing titled “Update on 
the F-35 Joint Strike Fighter Program” with 
testimony from F-35 Joint Program Office 
Program Executive Officer Lieutenant General 
Christopher Bogdan and F-35 Integration 
Office Director Major General Jeffrey 
Harrigian.  
 
Subcommittee Chairman Michael Turner (R-
OH) stated that “in the FY 2014, the 
Subcommittee learned of software 
development problems and recommended 
legislation that would establish a team to review 
the F-35 software development program and 
make recommendations to fix these problems.” 
He claimed that “[f]or FY 2015, the committee 
recommended legislation that would continue 
the Government Accountability Office, GAO’s 
assessments and analysis of the development, 
testing and production of the F-35 program.” 
Turner said that “during our visit to Eglin, the 
Subcommittee learned of issues with the F-35 
maintenance system known as the Autonomic 
Logistics Information System or ALIS.” He 
asserted that “[a]s a result, the Subcommittee 
included a provision in its mark of the National 
Defense Authorization Act for FY 2016 that 
would require the GAO to review the ALIS 
program and provide a report to the 
Congressional defense committees by April 1, 
2016.” Turner said that “[t]he Committee also 
recommended a provision that would require a 
review of the F-35’s engine program by a 
federally funded research and development 
center to ensure that future engines will not be 
subject to the failure that caused an F-35 
engine fire on takeoff just last June.” 
 
Bogdan stated that “[s]ince the last time I 
appeared before this committee, the program 
has successfully completed a number of 

important events, not the least of which was 
helping the U.S. Marine Corps declare initial 
operating capability (IOC) this summer.” He 
claimed that “[a] few of this year’s 
accomplishments include the beginning of our 
Block 3F, our final version of software inflight 
test, two successful ship trials, one for the U.S. 
Marine Corps above the USS Wasp and one for 
the U.S. Navy on the USS Eisenhower.” 
Bogdan stated that “[o]verall, the program has 
made good progress in development and flight 
test…[and] [w]e are now about 75 percent 
complete with the entire flight test program” 
He asserted that “[w]e still have technical 
deficiencies to correct, including the ejection 
seat which we’ll talk about today, the 
autonomic logistics information system or 
ALIS, which I plan on talking about today, and 
various fuel system and structural 
shortfalls…[b]ut we have corrections in place 
for all of these issues and we’ll be able to 
implement the solutions in the near future.” 
 
Harrigian said that “we have 79 F-35As 
delivered and they have flown over 21,000 
hours in our Air Force…[and] [t]he program is 
on the road to IOC for the Air Force.” He said 
that “[t]his month, Air Force operational 
testers are flying with our IOC software load 
and building F-35 tactics, techniques and 
procedures.” Harrigian stated that “[w]e have 
work to be done, though, specifically we’re 
concerned about the software capability we will 
get in our IOC load, ALIS software delivery, 
and the modification schedule for our jets at 
Hill.” He asserted that “[a]ll that 
notwithstanding, we expect to declare IOC as 
planned in 2016…[h]owever, this is still a 
program in development and challenges 
remain.” 
 
Gates Appears Before SASC 
 
Key Points: 

http://www.williamsandjensen.com/
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 The former Secretary of Defense testifies on 
how the DOD can be reformed 

 
On October 21, the Senate Armed Services 
Committee held a hearing titled “Future of 
Defense Reform” with testimony from former 
Secretary of Defense Robert Gates.  
 
Chairman John McCain (R-AZ) said the 
hearing “will be the first in a series of a dozen 
hearings that will proceed from a consideration 
of the strategic context and global challenges 
facing the United States, to alternative defense 
strategies and the future of warfare, to the 
civilian and military organizations of the 
Department of Defense (DOD), as well as its 
acquisition, personnel and management 
systems, much of which is the legacy of the 
Goldwater-Nichols reforms that were enacted 
in 1986.” He said that “[t]his is the purpose of 
the oversight effort we are beginning today, to 
define these problems clearly and rigorously, 
and only then to consider what reforms may be 
necessary.” McCain claimed that “America will 
not succeed in the 21st century with anything 
less than the most innovative, agile and 
efficient and effective defense organization.” 
He said that “[i]n constant dollars, our nation is 
spending almost the same amount on defense 
as we were 30 years ago…[b]ut for this money 
today, we are getting 35 percent fewer combat 
brigades, 53 percent fewer ships, 63 percent 
fewer combat air squadrons and significantly 
more overhead.” McCain contended that 
“[h]ow much is difficult to establish, because 
the DOD does not even have complete and 
reliable data, as Government Accountability 
Office (GAO) has repeatedly found.” 
 
Ranking Member Jack Reed (D-RI) said that in 
Gates’ “vast experience with DOD and the 
interagency process, especially in a post-
September 11 context, will be important to the 
Committee’s study of these issues as we go 

forward.” He said that in Gates’ speech “before 
the American Enterprise Institute, you said the 
department is, in your words, a semi-feudal 
system, the amalgam of fiefdoms without 
centralized mechanisms to allocate resources, 
track expenditures and measure results relative 
to the department’s overall priorities.” Reed 
said that “[a]s a policy maker in the legislative 
branch, this kind of assessment from the most 
senior official in the department is deeply 
concerning, but also very helpful in terms of 
giving us a direction.” He said that “[a]lso in 
your American Enterprise Institute speech, you 
made a critical point…[s]ince 2001, we have 
seen a near doubling of the Pentagon’s 
modernization accounts that has resulted in 
relatively modest gains in actual military 
capability, and this should be of a concern to all 
of us, and we’d welcome your recommendation 
son how to bring changes as necessary to 
ensure that we’re getting what we’re paying 
for.”  
 
Gates said that “[w]ith the advantage of that 
half-century perspective, I’d like to open with 
broad points: 

 First, while it is tempting and 
conventional wisdom to assert that the 
challenges facing the United States 
internationally have never been more 
numerous or complex, the reality is that 
turbulent, unstable and unpredictable 
times and recurred to challenge U.S. 
leaders regularly since World War II. 

 The second and related point, I think 
highly germane to your deliberations, is 
that our record in -- since Vietnam in 
predicting where we will use military 
force next, even a few months out, is 
[not] perfect. We have never once 
gotten it right. 

 These two lessons on funding and 
flexibility must underpin any defense 
reform effort. Whether the focus is on 

http://www.williamsandjensen.com/
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bureaucratic organization, command 
structures, acquisition, or budgets. 

 
$11.25 Billion LCS Deal With Saudi Arabia 
Announced 
 
Key Points: 

 A major weapons deal is announced for 
Lockheed Martin’s variant of the LCS 

 
On October 19, the Defense Security 
Cooperation Agency (DSCA) submitted to 
Congress certification of a potential sale of four 
Freedom Variants of the Littoral Combat Ships 
(LCS) to Saudi Arabia and “associated 
equipment, parts and logistical support” that 
could be worth as much as $11.25 billion. The 
DSCA claimed that “[t]his proposed sale will 
contribute to the foreign policy and national 
security goals of the United States by helping to 
improve the security of a strategic regional 
partner, which has been, and continues to be, 
an important force for political stability and 
economic progress in the Middle East.” The 
DSCA contended that “[t]his acquisition will 
enhance the stability and maritime security in 
the sea areas around the Arabian Peninsula and 
support strategic objectives of the United 
States.” The DSCA asserted that “[t]he 
proposed sale will provide Saudi Arabia with an 
increased ability to meet current and future 
maritime threats from enemy weapon 
systems…[and] [t]he Government of Saudi 
Arabia has requested a naval modernization 
program to include the sale of Multi-Mission 
Surface Combatant (MMSC) ships (aka the 
LCS) and program office support.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
 
 
 

HEALTH 
 
House Approves Reconciliation Package 
with Healthcare Provisions 
 
Key Points: 

 Legislation includes repeal of several core 
provisions of the ACA and would limit 
federal funding of Planned Parenthood 

 Senate prospects unclear; bill would be vetoed if 
presented to President Obama 

 
On October 23, the House voted 240-189 to 
approve the “Restoring Americans’ Healthcare 
Freedom Reconciliation Act” (H.R. 3762). The 
vote fell mostly along party lines, reflecting 
partisan divisions over major components of 
the replace the “Patient Protection and 
Affordable Care Act” (P.L. 111-148, 111-152) 
(ACA).  
 
The legislation contained items reported from 
the House Energy and Commerce, House 
Ways and Means, and House Education and 
Workforce Committees. The bill repeals the 
ACA’s employer and individual mandates to 
purchase health insurance. It also repeals two 
taxes included in the ACA: the 2.3 percent 
excise tax on medical devices and the 
“Cadillac” tax on high-cost health insurance 
plans. The bill repeals the ACA’s Prevention 
and Public Health Fund which was designed to 
provide dedicated funding to promote public 
health in the U.S. It also repeals the automatic 
enrollment requirement for large employers. 
Finally, the bill prohibits federal funding of 
abortion providers.  
 
Notably, the final reconciliation instructions 
did not include repeal of the Independent 
Payment Advisory Board (IPAB). This was 
dropped after a suggestion that this provision 
could trigger “Byrd Rule” concerns, which 
requires that reconciliation bills exclude 

http://www.williamsandjensen.com/
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extraneous provisions that do not have a 
budget impact or would not otherwise qualify 
to be part of reconciliation instructions.  
 
House Majority Leader Kevin McCarthy (R-
CA) said that these provisions “strike a 
deathblow to Obamacare,” and predicted that 
the bill would eventually reach the President’s 
desk. While the reconciliation bill could pass 
the Senate with 51 votes, several Republican 
Senators have announced their opposition to 
the bill because it falls short of full repeal of the 
ACA. President Obama would veto H.R. 3762, 
according to a Statement of Administration 
Policy issued this week. The statement said the 
House has “attempted to repeal or undermine 
the Affordable Care Act more than 50 times,” 
and added that this legislation “would take 
away critical benefits and health care coverage 
from hard-working and middle-class families.”  
 
Upcoming Hearings and Events 
 
October 26-27 
Women’s Health: The National Coalition for 
Women with Heart Disease will hold its first 
National Policy and Science Summit on 
Women’s Cardiovascular Health. 
 
October 26 
Preventive Medicine: The American College 
of Preventative Medicine will hold its Health 
Payment Learning and Action Network 
Summit.  
 
Affordable Care Act: The Pacific Legal 
Foundation will hold a news conference on a 
petition for certiorari asking the Supreme Court 
to accept an “origination clause” challenge to 
the Affordable Care Act that targets the 
individual mandate tax.  
 
Prescription Drug Abuse: The Offices of 
Representative Buddy Carter (R-GA) and Mark 

DeSaulnier (D-CA) will host a briefing on 
“Solutions to Fight Prescription Drug Abuse.”  
 
Alzheimer’s: The Department of Health and 
Human Services’ Office of the Assistant 
Secretary for Planning and Evaluation will hold 
a meeting of the Advisory Council on 
Alzheimer’s Research, Care, and Services. 
 
October 27-28 
Hospitals: America’s Essential Hospitals will 
hold its Fall 2015 Policy Assembly. 
 
October 28 
Substance Abuse: The Addiction, Treatment 
and Recovery Caucus will hold a briefing on 
“Realities of Treating Substance Abuse.” 
 
Drug Pricing: The Alliance for Integrity and 
Reform of 340B will hold a briefing entitled 
“The 340B Drug Pricing Program: Implications 
for Patients & Program Sustainability.”  
 
October 28-29 
Older Adults: The Institute of Medicine will 
hold a workshop on “Meeting the Dietary 
Needs of Older Adults. 
 
October 29 
Mental Health: The Ripon Society will hold a 
discussion on “Fixing a Broken System: Mental 
Health Care Reform in the 114th Congress.” 
 
Mental Health: The Senate Health, 
Education, Labor, and Pensions Committee 
will hold a hearing entitled “Mental Health and 
Substance Abuse Disorders in America: 
Priorities, Challenges, and Opportunities.” 
 
Diagnostics: The House Energy and 
Commerce Committee’s Health Subcommittee 
will hold a hearing entitled “Examining the 
Regulation of Diagnostic Tests and Laboratory 
Operations.” 
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October 30 
Medicare Advantage: The American 
Academy of Dermatology Association will hold 
a briefing to examine the impact on patient 
access to care due to narrow physician 
networks in Medicare Advantage and health 
plans in the exchange marketplace. 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Surface Transportation Reauthorization 
Reported Out 
 
Key Points: 

 The House Transportation & Infrastructure 
Committee marked up and reported out a six-
year, $330 billion package 

 It is unclear when the bill could come to the 
floor as Congress will likely address first the 
need for a short term extension 

 
On October 22, the House Transportation & 
Infrastructure Committee marked up and 
reported out, as amended, the “Surface 
Transportation Reauthorization and Reform 
Act of 2015,” (H.R. 3763) as amended, a six-
year package that does not include pay-fors. It 
is not clear when H.R. 3763 will be brought to 
the House floor, in part, because if House 
Ways and Means Committee Chairman Paul 
Ryan (R-WI) is elected Speaker of the House, 
then the Committee with the responsibility for 
providing revenue for the package would need 
to elect a new Chairman, all of which will likely 
delay identifying pay-fors.  
 
Additionally, Congress will need to address 
next week the October 29 expiration of the 
authorities and funding in the “Moving Ahead 

for Progress in the 21st Century Act” (MAP-
21) (P.L. 112-141). However, given the 
Department of Transportation’s (DOT) revised 
Highway Trust Fund (HTF) projections that 
funding for surface transportation programs 
will likely last until next spring, it should be 
relatively easy to move another short-term 
extension that should last until early next year.  
 
During the markup, the Committee adopted a 
number of amendments, including a Managers 
Amendment offered by Chairman Bill Shuster 
(R-PA). The other amendments adopted 
include: 

 Representative Dina Titus (D-NV) 
offered an amendment to ensure travel 
and tourism needs are addressed in the 
planning process at the state and local 
level that was adopted by voice vote. 

 Representative Reid Ribble (R-WI) 
offered an amendment which would 
allow emergency vehicles to be exempt 
from commercial vehicle weight limits 
in certain parts of the highway system 
that was adopted by voice vote.  

 Representative Dan Lipinski (D-IL) 
offered an amendment which would 
provide technical assistance for transit 
stakeholders to adhere to Buy America 
Act requirements that was accepted 
without a vote.  

 Representative Scott Perry (R-PA) 
offered an amendment which would 
add training for guard rail safety to 
ensure the integrity of the system to 
achieve necessary safety benefits under 
the Work Zone Safety Grant program 
that was accepted without a vote.  

 Representative André Carson (D-IN) 
offered an amendment which would 
add a new factor to the existing Federal 
goals to ensure economically stressed 
urban communities are not left behind. 
He said the amendment will not cost 
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any additional money but will ensure 
urban communities are included in the 
national goals. The amendment was 
accepted without a vote.  

 Representative Brian Babin (R-TX) 
offered an amendment which would 
allow churches and service clubs to 
maintain their informational highway 
signs of 32 square feet or less that have 
been in place for many years that was 
accepted without a vote. 

 
The Committee rejected the following 
amendments: 

 Representative John Garamendi (D-
CA) offered an amendment that would 
increase highway funding, which was 
rejected by a roll call vote 11-42. 

 Representative Todd Rokita (R-IN) 
offered an amendment which would 
modify the guarantee of the underlying 
bill to ensure the 95 percent minimum 
is calculated to reflect the 95 percent of 
each state’s contribution, not 95 
percent of the total amount in the 
Highway Trust Fund (HTF) that was 
rejected by a roll call vote 11-40. 

 
Overall Highway Funding 
 
In terms of available funding for highways, the 
“Surface Transportation Reauthorization and 
Reform Act of 2015” would set an obligation 
ceiling “for Federal-aid highway and highway 
safety construction programs shall not exceed:” 

 $40,867,000,000 for fiscal year 2016 

 $41,599,000,000 for fiscal year 2017 

 $42,453,000,000 for fiscal year 2018 

 $43,307,000,000 for fiscal year 2019 

 $44,201,000,000 for fiscal year 2020 

 $45,096,000,000 for fiscal year 2021 
 

The bill would authorize appropriations from 
the Highway Trust Fund for the following 
programs in the following amounts: 
 
Federal-aid Highway Programs: 

 $38,419,500,000 for fiscal year 2016 

 $39,113,500,000 for fiscal year 2017 

 $39,927,500,000 for fiscal year 2018 

 $40,764,000,000 for fiscal year 2019 

 $41,623,000,000 for fiscal year 2020 

 $42,483,000,000 for fiscal year 2021 
 
Transit Formula Programs 
In terms of available funding for transit 
formula programs, the “Surface Transportation 
Reauthorization and Reform Act of 2015” 
would set an obligation ceiling for these 
programs of: 

 $8,724,000,000 in fiscal year 2016 

 $8,879,000,000 in fiscal year 2017 

 $9,059,000,000 in fiscal year 2018 

 $9,240,000,000 in fiscal year 2019 

 $9,429,000,000 in fiscal year 2020 

 $9,618,000,000 in fiscal year 2021 
 
New Starts and Small Starts 
Additionally, the bill would authorize 
appropriations for Capital Investment Grants 
programs (aka New Starts and Small Starts) of 

 $2,029,000,000 for fiscal year 2016 

 $2,065,000,000 for fiscal year 2017 

 $2,106,000,000 for fiscal year 2018 

 $2,149,000,000 for fiscal year 2019 

 $2,193,000,000 for fiscal year 2020 

 $2,237,000,000 for fiscal year 2021 
 
NHTSA Reauthorization Hearing 
 
Key Points: 

 Republicans and Democrats differed sharply 
over how Congress should reform NHTSA 
and address other highway safety programs 

http://www.williamsandjensen.com/
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 The NHTSA head called for changes to be 
made to the discussion draft released last week 

 
On October 21, the House Energy and 
Commerce Committee’s Commerce, 
Manufacturing, and Trade Committee held a 
hearing titled “Examining Ways to Improve 
Vehicle and Roadway Safety” “to discuss the 
proposals and other ideas for improving motor 
vehicle safety – including measures aimed at 
manufacturers and the National Highway 
Traffic Safety Administration (NHTSA.)”  
 
Subcommittee Chairman Michael Burgess (R-
TX) said “the discussion draft that we will 
examine today includes modifications for 
certain federal motor vehicle safety standards 
and their processes that will enhance safety 
practices amongst automakers at the NHTSA 
itself and provide more information to 
motorists and consumers about vehicle safety 
and foster the development of new automotive 
technologies that will save lives.” He asserted 
that “[s]ome of these modifications include 
updating how the NHTSA publicizes and 
makes recall information available to 
consumers…[and] will address how NHTSA 
coordinates with automakers before publicizing 
recall notices to consumers as well.” Burgess 
said that “[t]hese changes are intended to 
improve overall recall awareness by providing 
drivers with more complete information about 
a safety recall and giving them the means to 
take immediate action to get their vehicles 
fixed, what the defect, notices received is.” He 
stated that “[t]he discussion draft also contains 
proposals intended to improve how the 
NHTSA collects and analyzes vehicle safety 
information, and directs the agency to research 
the lifesaving potential of crashworthiness 
features that could provide additional 
protections to the driving public.” Burgess 
claimed that “[t]o increase accountability and 
improve safety practices amongst vehicle 

manufacturers, the discussion draft extends 
their remedy and their repair obligations under 
recalls and increases the time that they must 
maintain safety records to facilitate the 
identification of potential defects and institutes 
safety incentives that encourage investment 
into next-generation safety technologies.” 
 
Ranking Member Jan Schakowsky (D-IL) said 
that “[a]s a sponsor of legislation to achieve the 
goals this bill attempts to address, I’m happy 
we’re finally having a legislative hearing, 
unfortunately, I believe we’re having it on the 
wrong bill.” She said that “[t]his discussion 
draft includes some ideas from H.R. 1181, the 
Vehicle Safety Improvement Act, the bill I 
introduced with Ranking Member [Frank] 
Pallone [Jr.] (D-NJ) and five other members of 
the Subcommittee in March.” Schakowsky 
stated that “[t]hose policies include 
requirements that NHTSA undergo a 
rulemaking to improve rear crashworthiness, 
and that every automaker has a U.S.-based 
senior executive responsible for certifying the 
accuracy and completeness of all responses to 
NHTSA’s requests for information relating to 
safety investigations.” She said that “I’m glad 
those provisions were included, but it would 
have been much better and more useful for the 
majority to have engaged in a bipartisan 
consultation during the drafting of this bill, as I 
have repeatedly asked, rather than dumping this 
bill on our laps, have that dialogue taken place, 
many of the weaknesses in the bill could’ve 
been addressed prior to this hearing.” 
Schakowsky said that “the Republican draft 
legislation takes egregious steps in the wrong 
direction…[and][t]o take one example, the bill 
would give automakers a break from health-
based carbon emissions requirements in 
exchange for adding safety features that are 
readily available.” She claimed that “[i]n the 
wake of Volkswagen’s delivered cheating on 
EPA emission standards, it makes no sense that 
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we give carmakers a free pass to pollute beyond 
standards needed to maintain public health.” 
 
NHTSA Administrator Mark Rosekind said 
that the Department of Transportation (DOT) 
and the Administration have identified actions 
Congress could take to strengthen NHTSA’s 
safety omission.” He noted that “[i]n the 
GROW AMERICA Act, Secretary [of 
Transportation Anthony] Foxx proposed 
significant enhancements to NHTSA’s safety 
authorities, including imminent hazard 
authorities similar to that already held by other 
safety regulators, criminal penalties for vehicle 
hacking, authority to prevent rentals or used 
car sales of vehicles under safety recall and 
significantly enhance civil penalty authority to 
provide meaningful deterrence against 
violations of the Safety Act.” Rosekind stated 
that “the FY 2016 budget request would 
provide significant funding to enhance our 
office of defects investigation and to more 
vigorously address emerging issues such as 
cyber security.” 
 
Rosekind stated that “NHTSA has been able to 
spend only a few days on a detailed technical 
analysis of the staff discussion of this draft, 
legislative proposal that was released late last 
week…[h]owever, even our initial examination 
has identified examples of significant 
concerns.” He said that “[t]he discussion draft 
proposal includes a provision that would 
provide fuel economy and emission credits to 
automakers for deploying advanced crash 
technologies…[and] I would just raise two 
general points here: first, there should not be a 
trade-off between safety and public health, the 
American public expects vehicles that address 
both safety concerns and public health and 
environmental concerns; [and] [s]econd, the 
automakers already have ample incentive to 
deploy advanced safety technologies.” 
Rosekind added that “[t]he Committee’s 

discussion draft includes an important focus on 
cyber security, privacy, and technology 
innovations…[b]ut the current proposals may 
have the opposite of their intended effect.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
CISA Moves Forward 
 
Key Points: 

 Long-stalled Senate cybersecurity information 
sharing bill clears a key procedural vote and 
may pass the Senate next Tuesday 

 The Administration signals its general support 
but wants further changes in conference 

 
On October 22, the Senate voted to invoke 
cloture on the Managers Amendment (Burr-
Feinstein or MA) to the “Cybersecurity 
Information Sharing Act of 2015” (CISA) (S. 
754) by an 83-14 vote. This vote likely indicates 
a clear path for the Senate to pass the 
information sharing bill on October 27 when 
final votes are set, at which point the Senate 
and House could begin negotiating on a final 
bill to send to the White House, which has 
signaled its willingness to sign such a bill. The 
House passed two cybersecurity information 
sharing bills in late April: the “National 
Cybersecurity Protection Advancement Act of 
2015” (H.R. 1731) (the House Homeland 
Security Committee bill) by a 355-63 vote and 
the “Protecting Cyber Networks Act” (H.R. 
1560) (the House Intelligence Committee bill) 
by a vote of 307-116. If the Senate passes 
CISA, the conference committee conferees 
would need to reconcile the three pieces of 
legislation, which are largely similar but differ 
in some key aspects.  
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On October 27, the Senate may pass CISA. 
Specifically, after the cloture was invoked on 
the MA on October 22, Senate Majority Leader 
Mitch McConnell (R-KY) came to the floor 
and promulgated a unanimous consent (UC) 
agreement for the following votes on October 
27: 

 11:00 am for agreement on the MA 

 On then on the following amendments 
to the MA: 

o Wyden #2621 (Remove 
Personal ID information), as 
modified  

o Heller #2548 (“reasonably 
believe”) as modified  

o Leahy #2587 (Strike FOIA 
Exemption) , as modified  

o Flake #2582 (6 year sunset) 
o Franken #2612 (cybersecurity 

and cyber threat indicator 
definition), as modified  

 At 4:00 pm votes on these amendments 
to the MA: 

o Coons #2552 (Personal ID 
information scrub), as modified  

o Cotton #2581 (FBI/Secret 
Service), as modified  

o Agreement on the MA, as 
amended, if any of the 
amendments are agreed to 

 
Then the Senate would vote on cloture on 
CISA, and if cloture is invoked on CISA, the 
30 hours of post cloture time would be yielded 
back, and the Senate would vote on passage of 
CISA as amended. 
 
In terms of background, after a few days of 
debate, on August 5, Senate Majority Leader 
Mitch McConnell (R-KY) promulgated a UC 
that would allow S. 754 to come back to the 
floor at a later time and that 21 specified 
amendments would be made in order and that 
Senate Intelligence Committee Chairman 

Richard Burr (R-NC) and Ranking Member 
Dianne Feinstein (D-CA) would be able to 
offer a MA. Notably, the UC would dispense 
with one of the potential cloture votes normally 
required to pass legislation in the Senate (i.e. on 
the motion to proceed) and cloture would only 
be necessary for the MA and the underlying 
bill.  
 
On October 20, after weeks of speculation, 
CISA was indeed called back to the floor, and 
in offering the MA, Burr explained that 8 of the 
21 amendments made in order under the UC 
were included in the MA, some after some 
modification: 

 Carper #2615 (DHS portal)  

 Carper #2627 (EINSTEIN) 

 Coats #2604 (threats to mobile devices 
report) 

 Flake #2580 (private entity) 

 Gardner #2631 (Sec of State 
International cyberspace policy) 

 Kirk #2603 (International 
cybercriminal reports) 

 Tester #2632 (transparency) 

 Wyden #2622 (Government 
notification of mishandled information) 

 
Most of the remaining amendments made in 
order under the August 5 UC will be voted on 
next Tuesday, October 27 as listed above.  
 
Burr added that the MA includes six 
“amendments that have been worked out in 
addition to those which were part of that 
unanimous consent agreement by both 
[Feinstein] and myself.” These amendments 
include modified versions of parts of these and 
other bills: “Federal Computer Security Act of 
2015,” (S. 1990), the Federal Cybersecurity 
Enhancement Act of 2015 (S. 1869), and the 
“Federal Information Security Management 
Reform Act of 2015” (S. 1828). 
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On October 22, after invoking cloture on the 
MA, the Senate disposed of the Paul 
amendment, which would deny liability 
protection to any private entity that monitors 
its system or shares or receives cyber threat 
information or defensive measures in violation 
of “a user agreement or privacy agreement with 
a customer of the private entity” (SA  #2564). 
The amendment was rejected by a 32-65 vote.  
 
The MA to the “Cybersecurity Information 
Sharing Act of 2015” (CISA) (S. 754), tracks 
closely with the bill marked up and reported 
out of committee in March with some changes. 
Notably, the MA would task both the 
Department of Homeland Security (DHS) with 
working with the Department of Justice (DOJ) 
with promulgating regulations and procedures 
under which private sector entities would share 
information with the federal government. 
Additionally, federal, state, and local 
governments cannot use any cyber threat 
information to prosecute violent felonies but 
could still use this information to prosecute 
other felonies enumerated in the bill. Also, the 
definition of the type of personal information 
entities must scrub from cyber threat indicators 
and defensive measures was expanded in an 
attempt to satisfy privacy concerns.  
 
On October 22, the Office of Management and 
Budget (OMB) issued a Statement of 
Administration Policy (SAP) on CISA, in which 
the Administration pledged strong support for 
the passage of cybersecurity information 
sharing legislation in general but expressed 
qualified support for CISA. Specifically, the 
Administration called for further changes 
during the committee conference process 
regarding its belief that the Department of 
Homeland Security (DHS) should be the locus 
where private sector entities share information 
with the federal government and the need for 

additional restrictions on the use of defensive 
measures.  
 
OMB stated that “[t]he Administration 
appreciates that the Senate Select Committee 
on Intelligence adopted several amendments to 
S. 754 to address some of the Administration’s 
most significant concerns and is further 
encouraged that the bill’s sponsor has proposed 
additional changes on the Senate floor.” OMB 
claimed that “[t]his work has strengthened the 
legislation and incorporated important 
modifications to better protect privacy…[and] 
the Administration supports Senate passage of 
S. 754, while continuing to work with the 
Congress as S.754 moves through the 
legislative process to ensure further important 
changes are made to the bill, including, but not 
limited to, preserving the leadership of civilian 
agencies in domestic cybersecurity.” OMB 
explained that “[t]he Administration supports 
S. 754’s requirement that an entity sharing 
information with the Federal Government 
must share that information through the 
Department of Homeland Security (DHS) in 
order to receive liability 
protections…[f]ocusing real-time sharing 
through one center at DHS enhances 
situational awareness, facilitates robust privacy 
controls, and helps to ensure oversight of such 
sharing…[and] centralizing this sharing 
mechanism through DHS will facilitate more 
effective real-time sharing with other agencies 
in the most efficient manner.”  
 
In regards to the Cotton amendment that 
would allow entities to share information 
directly with the FBI or Secret Service, OMB 
stated that “in order to ensure a focused 
approach and to facilitate streamlined 
information sharing while ensuring robust 
privacy protections, the Administration will 
strongly oppose any amendments that would 
provide additional liability-protected sharing 
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channels, including expanding any exceptions 
to the DHS portal.” OMB added that “the 
Administration remains concerned that the 
bill’s authorization to share with any Federal 
entity, notwithstanding any other provision of 
law, weakens the bill’s requirement that 
information be shared with a civilian 
entity…[and] the Administration is eager to 
work with the Congress to seek a workable 
solution.” 
 
OMB took issue with the inclusion of 
defensive measures in CISA. The OMB stated 
that “[t]he use of defensive measures raises 
significant legal, policy, and diplomatic 
concerns and, without appropriate safeguards, 
can have a direct deleterious impact on foreign 
policy, the integrity of information systems, and 
cybersecurity.” However, OMB stated that 
“[t]he Administration is encouraged, however, 
that the bill’s sponsor has proposed changes 
that would limit an entity from employing a 
defensive measure that would provide it 
unauthorized access to another entity’s 
network.” OMB stated that “[t]hough the 
Administration remains concerned that the 
bill’s authorization to operate defensive 
measures may prevent the application of other 
laws such as State common-law tort remedies, 
it is encouraged that the additional changes will 
help to appropriately constrain the use of 
defensive measures.”  
 
OM stated that “[t]he Administration is 
encouraged that the bill’s sponsor has proposed 
changes that would preserve the Federal 
Government’s ability to implement privacy 
protective policies and procedures.” OMB said 
that “[t]he Administration is encouraged by 
changes the bill’s sponsor has proposed to 
ensure that information sharing provided for in 
the bill is narrowly focused on the important 
purpose of this bill, the protection of 
information systems and information from 

cybersecurity threats and security 
vulnerabilities.” OMB stated that “the 
Administration is pleased that S.754 includes 
provisions that will improve the cybersecurity 
of Federal networks and systems…[and] 
[c]onsistent with the bill’s requirements, the 
Administration will implement this authority in 
a manner that both enhances cybersecurity and 
continues to protect the confidentiality, 
availability, and integrity of Federal agencies’ 
data.” 
 
OMB Releases For Comment Major 
Revision To Federal IT Policies 
 
Key Points: 

 As part of an overhaul of how the federal 
government buys and uses IT services and 
products, OMB releases draft revises to a key 
circular  

 
On October 22, the Office of Management and 
Budget (OMB) released the draft Circular No. 
A-130, Managing Information as a Strategic 
Resource, which represent the first revisions to 
the “Federal Government’s governing 
document establishing policies for the 
management of Federal information 
resources.” OMB posted the draft circular on 
Github and comments are due by November 
20, 2015. 
 
On Github, OMB stated that “[m]ore 
specifically, Circular A-130 provides general 
policy for the planning, budgeting, governance, 
acquisition, and management of Federal 
information resources.” OMB stated that “[i]t 
also includes appendices outlining agency 
responsibilities for managing information, 
supporting use of electronic transactions, and 
protecting Federal information resources.” 
OMB stated that “[t]he proposed revisions to 
the Circular are the result of new statutory 
requirements and enhanced technological 
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capabilities since the last update to the Circular 
in 2000…[and] [m]odernizing this policy will 
enable OMB to provide timely and relevant 
guidance to agencies and will ensure that the 
Federal IT ecosystem operates more securely 
and more efficiently while saving tax dollars 
and serving the needs of the American people.” 
 
In the draft document, OMB stated that “[t]his 
Circular establishes general policy for the 
acquisition and management of information 
technology equipment, funds, personnel, and 
other resources.” OMB stated that “[t]he 
requirements of this Circular apply to all 
information resources in any medium (unless 
otherwise noted), including both paper and 
electronic information.” OMB added that “[i]n 
the appendices to the document, it also 
includes a discussion of agency responsibilities 
for managing personally identifiable 
information, provides guidance on the use of 
electronic transactions, and provides guidance 
on the protection of Federal information 
resources.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
mailto:mdkans@wms-jen.com

	TAX
	FINANCIAL SERVICES
	ENERGY AND ENVIRONMENT
	DEFENSE
	HEALTH
	TRANSPORTATION AND INFRASTRUCTURE
	TECHNOLOGY

